Court File No. CV-13-492525-00CP
ONTARIO '
SUPERIOR COURT OF JUSTICE
BETWEEN:
* MARC-OLIVER BAROCH o
‘ ' ' : Plaintiff
and

' CANADA CARTAGE DIVERSIFIED GP INC., DIRECT GENERAL PARTNER .
' CORPORATION and CANADA CARTAGE SYSTEM, LIMITED. o
. -Defendants B

PROCEEDING UNDER THE CLASS PROCEEDINGSACI; 1992

NOTICE OF MOTION

The Plaintiff will make a Motion to Justice Belobaba, the' Case Mana,gement Judge in this - |

- proposed class action, on December 10,11 and 12, 2014 at 10:00 a. m., or as soon aﬂer that tlme as | o

| the Motlon can be heard at the court house, 393 UmverSIty Avenue, Toronto Ontario, MSG lE6
PROPOSED METHOD OF HEARING: The Motion is to be heard ora_lly.‘
THE MOTION IS FOR:

(a) -~ An order certifying th.i_s- pr'oceeding as arclaés'proeeeding '-purstl_ant to the Class =

Proceedings Act, 1992, 8.0. 1992, c. 6;
(b)  Anorder approving the descﬁptien'of the class as:

) all persons who at any time between March 1, 2006 and the date of the i} -

certlﬁcatlon order in this action, were employed by Canada Ca:rtage -
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Diversified GP Inc., Dircct General Partner Corporation, or Canada Carfage :
System, Limited (collectively “Canada Carfage”)_ and who were entitled to
receive overtime coinpensation pursuant to the Canada Labour _Code;‘ : '
R.8.C. 1985, c. L-2, and ifs regulations (the “Class™); or

(i) such other description of the Class as the Court may direct;

An order appomtmg Marc-Ohver Baroch (“Baroch”) as representatlve Plamtlff on_.

behalf of all membcrs of the Class

An order approving the common issues for the class:

(i)  In the form set out in Schedule “A” attached hereto; or

i (ii) | " In such form as the Court maY'di_rcct based upo_n the totality of eifidpnée el

submitted on the Motion:

An order approving Bar_och’s Litigation Plan;

An order approving the form and method of notice to bé given to the members of . .-

" the Class to notify them of the oertiﬁcatipn of the class proceeding and the manﬁer o

in Which Class rﬁembers may opt ouf of the Class;

An order dlrectmg that mcmbcrs of the Class who elect to opt out of the class .
proceedmg must do so w1thln 30 days after the ﬁrst pubhcatlon or dellvery of the s _'

notice of ccrtlﬁcatlon,

An order dlrectmg that Canada Cartage shall pay alI costs assoc1ated w1th the S

pubhcatlon or delivery of the notice-of certlﬁcatmn '
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_An order imposing terms on the conduct of the class proceeding;

An order granting the Plaintiff the costs of this Motion fixed and payable forthwith;

and

Such further and other Relief as this Honourable Court may deem just.

THE GROUNDS FOR THE MOTION ARE

@
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The Statement of Claim discloses valid causes of action against Canada Cartage;

There is some basis in fact to find an identifiable class of two or more persons that

will be represented by Baroch as representative Plaintiff;

The claims of the members of the propbsed Class raise common issues of fact and

law and there is some basis in fact to support each of the common issues;

There is some basis in fact to conclude that a class proceeding is the preferable

- procedure for the resolution of the common issues;

There is some basis in fact to find that Baroch is a representative plaintiff who: _

(i) Wil fairly and adequately represent the interests of the Class;

© (i)  Has alitigation pian'for the proceeding that sets out a workable method of |

advancing the proceeding on behalf of the Class; and

(iii)  Does not have, on the common issues of the Class, an interest in conflict

with the interest of any other Class members.



4.

(€3] - Sections 2, 5, 6, 8,9, 10, 12, 17, 21, 22, 24, and 32 of the Class Proceédiﬁgs'Acﬁ - '_ :

1992,8.0. 1992, c.6;

()  Rules 1,2, 12, 37, and 39 of the Rules of Civil Procedure, RR.O. 1990, Reg, 1 94?

and
(h) Such fﬁﬁher and ot‘hervgrounds as the la'wj.Iers. may aidyi_ée.
THE FOLLOWING DOCUMENTARY EVIDENCE will bevllxsed atthe héa;‘ing.df‘t.he,. Motmn B
(@ Theaffidavit of Mare-Oliver Bafdch, swomn on March 22,2014; | ) |
: (b) | The afﬁdaVit of Dawid B; Juszczak, ;wém oﬁ.i\/l.e;rch 21,‘ 20 14, :
(c) The a'fﬁdavi‘to.f Lilly Iannacito, Swérn on March 21, -20_14; aﬁd E - |

(‘d) Such further and other ¢vidence as the lawyers may advise and this HOndﬁrablé' e

Court may permit.




March 24, 2014

TO:;

TORYS LLP
Barristers and Solicitors
79 Wellington Street West

Suite 3000
- P.O. Box 270, TD Center
_Toronto ON

MS5K IN2

5.

LAX O'SULLIVAN SCOTT LISUS LLP
Counsel

Suite 2750, 145 King Street West
Toronto, Ontario. M5H 1J8

Eric R. Hoaken LSUCH: 355028
Tel:  (416) 645-5075.

choaken@counsel-toronto.com

Ian C. Matthews LSUC#: 55306N
Tel:  (416) 598-5365

imatthcws@counsci-toronto.com

Lauren P. S. Epstein LSUCH#: 640150
Tel:  (416) 645-5078

lepstein@counsel-toronto.com . -

Fax; (416) 598-3730

‘Lawyers for the Plaintiff

Linda Plumpton LSUCH#: 38400A
Tel:  (416) 865-8193

- Fax: 416-865-7380

Sylvie Rodrigue LSUCH: 54834L

Tel: (416) 865-8150

Fax: 416-865-7380

Lisa Talbot LSUCH#: 446721
Tel:  (416) 865-8222

Fax: ~ 416-865-7380 . -
Sarah Whitmore LSUCH: 61 104E

Tel: (416) 865-7315

Fax: 416-865-7380

Lawy'ers for the_ Defendants
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SCHEDULE “A”

CANADA CARTAGE CLASS ACTION —LIST OF COMMON ISSUES

Did Canada Cartage have, at any time during the Class Penod a pohcy or practlce whereby it

- paid Class Members, 1rrespect1ve of the duties they were performing, for overtime only after 60

)

3)

4).

hours of work per week?

Was it a term of Class Members® contracts of employment that they would be paid for overtime in
a manner that complied with the provisions of the Canada Labour Code and the applicable

regulations thereunder?

If the answer to 2 is “yes”, did the practice of Canada Cartage during the Class Peﬁod whefeby it
paid all Class Members for overtime only afier 60 hours of work per week, constitute a breach of

Class Members contracts of employment?

Did Canada Cartage have a duty (in contract or otherwise) to monitor and _accurately record the '.
hours worked and duties performed by Class Members and ensure that Class Members were paid
for all overtime hours in accordance with the provisions of the Canada Labour Code and the

applicable regulations thereunder?-

5)

" 6)

7

If the answer to 4 is “yes”, did Canada Cartage breach that duty?

a.  Was _CanadaCartage enriched by failing to pay overtime to Class Members in accordan_'ee

‘with their applicable statutory and contractual entitlements? =
b. If the answer to 6(a) is “yes”, did the Class suffer a corresponding deprivation? -

a. . Did the policy or practice of Canada Cartage with respect to the payment of overtime B
change in or about July of 2012‘? ST

b, If the answer to 7(a) is“yes”, did the practlce adopted by Canada Cartage after . th15 '

change violate the apphcable provisions .of the Canada Labour Code and/or the apphcable |
regulatlons thereunder and/or did the change in practice constltute an unlawful umlateral B

.' change in the material terms and COIldlthl‘lS of the affected Class Members‘?
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8) If the answer to any of the foregoing common issues is “yes”, what remedies are Class

Members entitled to?

9) If the answer to any of the common issues is “yes”, is Canada Cartage potentially 'liab1¢ .‘im a

class—wide-basis_? If “yes™,:
a. Can damages be assessed on an aggregate basis? If “yes™

i) .Can aggregate damages be assessed in whole or in part on the basis of statistical

evidence, including statistical evidence based on random sampling?

ii) What is the quantum- of aggregate damages owed to Class Members?

-‘111) What is the appropnate method or procedure for dlstrlbutmg the aggregate damages; - {:_' _

award to Class Members'?

b. Is the class entltled to an award of aggravated exemplary or pumtlve damages based upon‘ '
Canada Cartage s conduct? ' ' '
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